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O R D E R 

 
PER S. BALAKRISHNAN, Accountant Member : 
 

 This appeal is filed by the assessee is directed against the 

directions of the Ld. Dispute Resolution Panel [DRP] passed U/s. 

144C(5) of the Act in F.No. 38/DRP-1/BNG/2022-23, dated 

15/12/2022 for the AY 2016-17. 

 
2. Briefly stated the facts of the case are that the assessee who 

is an individual non-resident filed his return of income on 
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27/09/2016 admitting a total income of Rs. 1,50,315/- and 

claimed exemption U/s. 54EC of the Act for the income from 

capital gains. Further, the assessee also claimed an amount of 

Rs. 1,14,43,118/- as exempt income.  The return of income was 

summarily processed U/s. 143(1) of the Act. During the scrutiny 

proceedings, as per the information available on record, the Ld. 

AO observed that the assessee along with other three persons 

sold certain properties for a total consideration of Rs. 

1,70,59,000/- as per the sale deeds whereas the SRO value of the 

property was Rs. 2,64,47,000/-. On verification of the original 

return of income filed by the assessee, the Ld. AO noticed that 

the assessee did not adopt the sale consideration as per the SRO 

value for the purpose of stamp duty and registration purpose and 

worked out the difference of Rs.93,88,000/- and assessed the 

same in the hands of the assessee as per the provisions of 

section 50C of the Act. Thereafter, notice U/s. 148 was issued to 

the assessee.  In response, the assessee filed revised return on 

3/2/2022 admitting his share of LTCG as per the SRO value and 

claimed exempt income of Rs. 1,14,43,118/-.  Subsequently, 

notice U/s. 143(2) and 142(1) were issued on the assessee and 

called for the information and accordingly the assessee filed his 

reply by stating that the said amount of Rs. 1,14,43,118/- is a 
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salary income declared in the return of income vide Schedule EI 

under NRI status which was exempted from income tax. 

Thereafter, the Ld. AO issued show cause notice on 10/03/2022 

requesting the assessee as to why the assessee’s claim of exempt 

income of Rs. 1,14,43,118/- besides other deductions should not 

be disallowed and brought to tax.  In response the assessee filed 

its reply dated 14/03/2022.  After considering the submissions 

of the assessee, the Ld. AO disallowed a sum of Rs. 

1,14,43,118/- under the head ‘salaries’ U/s. 5(2)(a) of the Act 

stating that the salary was received by the assessee in India into 

his NRE account. Aggrieved by the draft assessment order of the 

Ld. AO, the assessee filed his objections before the Ld. DRP.  The 

Ld. DRP after considering the objections raised by the assessee, 

upheld the additions made by the Ld. AO in his draft assessment 

order amounting to Rs. 1,14,43,118/- received by the assessee in 

his NRE bank account in India.  The Ld. DRP in its directions has 

observed that the remuneration to the assessee was received by 

him in Nigeria but directly credited to his NRE account in India.  

Therefore, the Ld. DRP concluded that the Ld. AO is absolutely 

correct in invoking the provisions of section 5(2)(a) of the Act.  

Aggrieved by the directions of the Ld. DRP, the assessee is in 

appeal before us by raising the following grounds of appeal: 
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“1. The order of the Ld. DRP-1, Bengaluru is contrary to 
the facts and also the law applicable to the facts of the 
case. 

 
2. The Hon’ble DRP is not justif ied in sustaining the 

addition of Rs. 1,14,43,118/- made by the Assessing 
Officer by rejecting the claim of the appellant that the 
salary received for services rendered in Nigeria is 
outside the scope of total income chargeable to tax in 
India. 

 
3. Any other grounds may be urged at the time of 

hearing.” 
 
3. At the outset, the Ld. AR argued that the assessee being a 

non-resident and engaged in on-shore projects has requested his 

employer in Nigeria to transfer the salaries to his NRE account in 

India to meet his family commitments. The Ld. AR referred to the 

appointment letter placed in paper book Page No. 37 and stated 

that the assessee even though posted in Nigeria Office, will be 

deployed for their operations in on-shore block in different areas 

by mutual agreement.  The Ld. AR further submitted that the 

Central Board of Direct Taxes [CBDT] in its Circular No. 13 of 

2017 has clarified that salary accrued to a non-resident seafarers 

for services rendered outside on a foreign ship shall not be 

included in the total income merely because the said salary has 

been credited in the NRE account maintained with an Indian 

Bank.  The Ld. AR therefore pleaded that since the assessee in 

the present case is engaged in on-shore employment, the same 
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analogy applies to the assessee and hence it cannot be 

considered as an income in the hands of the assessee and cannot 

be taxed in India.  The Ld. AR also further argued that since the 

income was not taxable in Nigeria, it cannot be taxed in India.   

 
 Per contra, the Ld. DR relied on the directions of the Ld. 

DRP.  Further, the Ld. DR argued that the CBDT Circular No. 

13/2017 is with respect to a seafarer who is on board ships and 

cannot be applied to the assessee in the instant case.  He 

therefore pleaded that the directions of the Ld. DRP be upheld. 

 
4. We have heard the rival contentions and perused the 

material available on record and the orders of the Ld. Revenue 

Authorities.  It is an undisputed fact that the assessee is 

employed in Nigeria as a Senior Drilling Engineer and deployed in 

on-shore block in different areas by mutual agreement. 

Admittedly, the assessee has requested his employer in Nigeria to 

credit his salary to the NRE account maintained in India as he is 

always engaged in on-shore operations.  Further, as argued by 

the Ld. AR the salary has become due as per the provisions of 

section 15A of the Act deserves consideration.  The provisions of 

section 5(2)(a) of the Act cannot be applied in the instant case as 

the salary become due to an employee in the previous year where 
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the services are rendered by the employee. Section 9(1)(ii) is 

extracted below for the sake of brevity: 

Income deemed to accrue or arise in India. 
9. (1) The following incomes shall be deemed to accrue or arise in India :— 

(ii) income which falls under the head "Salaries", if it is earned in India. 
Explanation.—For the removal of doubts, it is hereby declared that the 
income of the nature referred to in this clause payable for— 

  (a) service rendered in India; and 
  (b) the rest period or leave period which is preceded and succeeded by services 

rendered in India and forms part of the service contract of employment, 
shall be regarded as income earned in India ; 

 

In the instant case the fact that the assessee is employed in 

Nigeria is not disputed by the revenue. Since the salary is 

received by the assessee in NRE account in India, it cannot be 

considered as income in India, as services were rendered on-

shore by the assessee, the salary cannot be considered as 

accrued or deemed to accrue to the assessee in India and hence 

the provisions of section 5(2)(a) of the Act cannot be applied. 

From the bare reading of Section 9(1)(ii) as extracted above, the 

salary shall be deemed to accrue or arise in India and shall be 

regarded as income earned in India, only when services are 

rendered in India.  Further, we find that there is merit in the 

argument of the Ld. AR wherein the CBDT Circular No. 13/2017 

shall be applied to the assessee who is working on-shore and 

merely because of the use of the word “seafarer” in the Circular 
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the benefit to the assessee cannot be denied.  The clarification 

given by the Ministry of Finance in Circular No. 13/2017 is to 

mitigate the hardships faced by the assessees where a non-

resident received his salary in the NRE account maintained with 

an Indian Bank, since conditions of his employment are not 

restricted to a single place but either in the ships or in the on-

shore projects elsewhere.  We are therefore of the considered 

opinion that this beneficial Circular No. 13/2017 of the CBDT 

shall be applied to the instant case.  Considering the above facts 

and circumstances of the case, we are inclined to quash the 

directions of the Ld. DRP and allow the grounds raised by the 

assessee.  

 
5. In the result, appeal of the assessee is allowed.  

 
Pronounced in the open Court on 31st October, 2023. 

 

             Sd/-            Sd/- 
   (दुåवूǽ आर.एल रेɬडी)                                    (एस बालाकृçणन)            
(DUVVURU RL REDDY)    (S.BALAKRISHNAN)    

ÛयाǓयकसदèय/JUDICIAL MEMBER      लेखा सदèय/ACCOUNTANT MEMBER   
 
 Dated :31.10.2023 
 
OKK -  SPS 
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आदेश कȧ ĤǓतͧलͪप अĒेͪषत/Copy of the order forwarded to:- 
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